I. Introduction
American constitutional law assumes that a constitutional ruling yields an immediate controlling result. When earlier this year in Obergefell v. Hodges 3 the Supreme Court voted, by 5-4, to recognize a constitutional right to same-sex marriage, the decision commanded that from that day forward gays and lesbians across America would be able to obtain a marriage license, or have their marriages recognized across state lines. 4 Lest there be any doubt about this, when a Kentucky county official, Kim Davis, refused to grant marriage licenses pursuant to the decision, a federal district court judge sentenced her to imprisonment for contempt of court. 5 The presumption of immediacy places courts front and center in confronting established societal arrangements. In the US, there are occasional departures from this presumption, as when the Court in Brown v. Board of Education 6 postponed the remedial implications of its decision, and then deferred the entire process for other institutional actors to assume responsibility "with all deliberate speed," 7 an unfortunate invitation to decades of confrontation over integration. Nonetheless, Brown II is an outlier in American constitutional law, seemingly in conflict with the cardinal command of Marbury v. Madison that, " [i] t is emphatically the province and duty of the Judicial Department to say what the law is. Those who apply the rule to particular cases must, of necessity, expound and interpret that rule. If two laws conflict with each other, the Courts must decide on the operation of each."
Instead, Canadian and South African courts explicitly deferred the effect of decisions to recognize a right to same-sex equality, giving provincial and national legislatures 12 to 24 months to respond to their decisions. 10 This kind of explicit or 'first' order deferral by courts of the results of constitutional decisions is an increasingly common feature of constitutional decision-making around the world. Courts around the world frequently issue "suspended declarations of invalidity", or decisions deemed to have purely prospective effect. A second form of deferred judicial review, in a variety of comparative contexts, is the doctrine of "progressive realization" in the interpretation and enforcement of certain rights.
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Although our attention to this issue is prompted by newer constitutional regimes in which the power of the judiciary is uncertain, we note that even in the US, courts on occasion use a form of judicial deferral through "prospective overruling" to delay a finding of constitutional invalidity for future pieces of legislation, leaving the law sub judice in effect.
12 More significant for our purposes is the role of the US as home to an older, more implicit form of deferral, which emerged at the same time as the muscular declaration of judicial authority in Marbury v. Madison. Indeed the key example of this form of deferral is Marbury itself, which involved broad reasoning about the power of the judiciary, yet safely maintained that assertion of power ensconced in dictum, with a holding that left intact the challenged refusal of the Executive to give poor Marbury his desired commission as a Justice of the Peace. Chief Justice Marshall's gambit was of immediate legal effect, but its political effect was delayed.
This kind of implicit, or "second order" mode, of judicial deferral was perhaps the defining feature of Marbury: while boldly announcing a power of judicial review in respect of federal statutes, the Court protected itself from immediate political attack by finding that under the particulars of the case it Columbia (2003) 
. 10 Id. 11 The United Nations, for example, has provided for "progressive realization and acknowledges the constraints due to the limits of available resources" in imposing obligations of the International Covenant on Civil and Political Rights on states with resource disadvantages. Progressive realization requires states "take steps" to enforce protected rights, but relieves them of the burden of immediate implementation. See infra note 48 and accompanying text. 12 See William Michael Treanor & Gene B. Sperling, Prospective Overruling and the Revival of "Unconstitutional" Statutes, 93 COLUM. L. REV. 1902 REV. , 1906 REV. (1993 ("When a court prospectively overrules an earlier decision, it decides that the new rule of law-the law announced in the overruling decision-will be applied only in cases that arise in the future; other cases will continue to be decided under the rule of law enunciated in the decision that is being overruled."). For another example, see the Indian Supreme Court's decision in Kesavananda Bharati v. State of Kerala, A.I.R. 1973 S.C. 1461, [41] (Siktri CJ), which is discussed infra, but which operated prospectively.
was without jurisdiction to act. Without this implicit deferral of the political consequences of the asserted power of judicial review, the history of judicial review in the US may very well have looked quite different as a Federalist Chief Justice would have had to face down a newly elected Republican President. It was, we suggest, also an important part of the story of how the practice of judicial review has come to be accepted in a range of countries outside the US. The idea of judicial "deferral," as we shall term the strategy of severing the assertion of judicial authority from its immediate ramifications, remains largely unexplored by constitutional scholars, especially as a tool that may be used by courts to increase the effectiveness of constitutional limits on the actions of powerful political actors. In a constitutional design context, the idea of constitutional deferral has been explored in detail by one of us in collaboration with Tom Ginsburg. 13 This analysis suggests that deferral will often be a response to two related phenomena: the problem of "transaction costs" in processes of democratic constitutional drafting, and the risk of "error costs" associated with the making of entrenched constitutional choices, absent sufficient information about downstream effects.
14 In the context of a doctrine emerging from the judiciary, however, the reasons or rationales for deferral seem quite different.
One aim of judicial deferral, which we label the "first order" function of deferral, seems focused on concerns about the practical costs of immediately effective judicial decisions, or a desire to promote a form of democratic "dialogue" between courts and legislatures. Delayed judicial decisions, on this theory, provide government actors with an opportunity to make practical adjustments to government policies or programs, before a decision invalidating aspects of those policies or programs takes full effect, and thereby minimizes the practical disruption or inconvenience caused by court decisions. The deferral maps naturally onto the gap between the theory of liability and the practical problem of remedy. Delay also provides legislators with a natural window in which to revisit or amend prior laws, and thereby to contribute to a process of constitutional dialogue. 15 The aim of deferral, in each case, is to ensure the judicial decisions are narrowly tailored to achieving particular substantive goals, or notions of democratic legitimacy.
Another, "second-order" function of judicial deferral, however, is more strategic or Marbury-like in aspiration: it is designed to temporize, to allow courts to assert themselves short of a frontal confrontation with the political branches. Time may increase the degree of background political or legal support for a court's reasoning before a court seeks fully to implement it. In many new democracies, there is often relatively weak political or legal support for courts playing a role in "democratic hedging." This can also pose a serious challenge to courts engaging in effective forms of hedging, which lead to actual compliance with constitutional limitations. Deferral of the political consequences of judicial decision-making, however, can help overcome this difficulty. Deferral puts the onus on the political branches to initiate a confrontation against a still unrealized potential for declaration of constitutional invalidity by a constitutional court. This creates a natural window of opportunity for political conditions to change in the court's favor, or for increased support among lawyers for a court's reasoning in ways that ultimately significantly increase the chances of a court imposing effective limitations on democratic actors.
The aim of the article, therefore, is to develop a better understanding of constitutional deferral in general and, in particular, as a means by which courts may leverage their institutional authority to challenge the improper use of political power in a weak democracy. There are structural features of courts that not only counsel caution for bearing the power of neither the sword nor the purse, in Hamilton's famous formulation. 16 Rather the fact is that almost all courts are governed by some doctrinal form of precedent.
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This lends an inherent legitimacy to the accretive force of a consistent jurisprudential project over an extended period of time, via the decisions of different individual judges responding beyond just one case. Further, as individuals, most constitutional judges also have a longer guaranteed term in office than do political officers and may be well positioned to wait out the implications of their actions. 18 We do not suggest that judicial deferral is a universal strategy for courts, or a strategy for all times. A number of quite localized, contextspecific factors can affect the viability of second-order deferral as a strategy -including the strength of doctrines of precedent, relative length of judicial term limits, and the way in which court decisions affect as well as interact with prevailing political conditions. Our aim in the article, therefore, is ultimately simply to draw attention to various modes and functions of judicial deferral worldwide, as well as to highlight the degree to which deferral seems to have underpinned a variety of successful instances of judicial intervention by constitutional courts faced with threats to democracy. 16 The remainder of the article is divided into four parts. Part II outlines the broader context or background to the judicial defense of democracy. Part III provides a typology of both the various modes of judicial deferral employed by courts in different constitutional systems, and the functions served by deferral in different contexts -i.e. the degree to which deferral by courts may increase the practical workability or democratic legitimacy of judicial decisions (first-order deferral), or the degree of acceptance or support for judicial decisions in ways that involve a more, explicitly or implicitly, political or strategic calculus by constitutional judges (second-order deferral). Part IV explores the use of second-order deferral as a tool in a comparative context, particularly in four high-profile cases of the judicial defense of democracy -i.e. in Germany, India, Colombia and Indonesia. Part V explores the conditions under which deferral of this kind is most likely to succeed, as well as those under it is least likely to be desirable. Part VI offers a brief conclusion.
II. Judicialized Democracy.
We begin with the most immediate question in the assertion of judicial authority to stand down the political branches: how do courts get away with it? Much as apex constitutional courts have become a mainstay of modern democracies, 19 there is no obvious reason to suppose that they would prevail in confronting formidable political power. Lessons abound of courts that misplayed their hands, sought to thwart a too-powerful executive and were quickly relegated to irrelevance. In some cases, as with the Peruvian Supreme Court's efforts to discipline President Fujimori, 20 mere fact of being a constitutional court, even one enabled with formal authority to review the legitimacy of the exercise of political authority, does not necessarily suffice. In constitutional law, as in other domains of political life, tactics and strategy matter. The aim is not so much normative in terms of justifying judicial interventions -though we have both written amply in defense of an assertive judicial role in the maintenance of democratic integrity 22 -but considering the antecedent and less examined question of how this judicial role is carried out. Simply put, how do courts get away with their interventions into the political realm?
We propose that part of the answer might lie in how the power of judicial oversight is exercised. Judicial review of political authority exists across a spectrum of approaches ranging from the servile to the muscular. Our terminology should not be confused with advocacy of a particular approach, although our focus here is on approaches that entrench the judiciary as an institution without precipitating a headlong conflict with the political branches. Though we may criticize courts that fail to uphold the rule of law at critical moments, we are no less skeptical of courts that provoke a decisive confrontation with superior power. The willow may bend and the oak may stand upright against the wind -except of course when the oak does not. Nonetheless, we begin by setting forth the boundary markers of the spectrum of judicial responses with two South American cases showing the range from judicial abdication to extraordinary judicial reach. These are cases where courts took up a challenge from consolidated political power and responded in all or nothing fashion, with no ambition to postpone any decisive confrontation.
The first example comes from Argentina and the fascinating decision of the Supreme Court to resolve, as a matter of abstract review, the legal status of the so-called September Revolution of 1930 in which the elected government of President Yrigoyin was overthrown by General Uriburu. The judgment of the Court, known as the Acordada, was the first formal judicial recognition, to the best of our knowledge, of a de facto government as the duly constituted legal authority in any country. For the court, the military's possession of all armed force and its consequent assumption of the duties to protect life, liberty, and property meant that the military government "is a de facto government whose title cannot be disputed judicially . . . ." 23 The "recognition" afforded by the Court was seen as necessary to the formalization of the military regime's ability to act lawfully to bind the state in all matters from criminal prosecution to public contracts to foreign affairs. The recognition was itself as much a matter of de facto reasoning -the 22 Translation from the Argentine to the Australian by the authors.
military was in control -as was the claimed authority of the military in power. The Argentine Court simply formalized its sense of judicial powerlessness in the face of consolidated military authority. Nothing to be done as a practical matter meant the end of the judicial role.
Beyond the formal abdication of any judicial resistance to the illegitimate capture of state authority, the Argentine judgment is simply an overt and extreme expression of the assumption that courts ultimately are adjuncts of political power and helpless before first-order contestations of power. The longstanding American doctrine of non-justiciable "political questions" 24 represents a milder form of judicial self-limitation in the face of matters best entrusted to the political branches. 25 The Argentine example of abdication corresponds to a different era. Moving forward to the end of the twentieth century, a new judicial order is evident. The political question doctrine in the US was jettisoned well before Bush v. Gore, 26 yet even the remarkable resolution of the contested 2000 presidential election in the US pales before the sorts of decisions thrust upon constitutional courts. Increasingly, the third wave of democracy, Samuel Huntington's term for the expansion of democratic governance following the fall of the Soviet Union in 1989, 27 calls upon constitutional courts to protect what the Indian Supreme Court has termed the "basic structures" of democracy. 28 By the time the newly-minted South African Constitutional Court was called upon to weigh the constitutionality of the first postapartheid constitution -and, moreover, to strike it down as insufficiently protective 29 -the era of Argentine-style judicial passivity was clearly over. At the other extreme from the Argentine Acordada is the Colombian Constitutional Court's confrontation with President Uribe over the question of a constitutional reform that would have permitted a third term in office. Upon assuming office in 2002, Uribe had transformed Colombia, rescuing order and security from insurgents and drug lords that had rendered Colombia a near-failed state. The Constitution was amended once in 2004 to permit a second term for Uribe, and that in turn led to a proposed reamendment to permit a third presidential term. 30 Confronted with a constitutional reform that looked to enshrine a new Latin American caudillo, the Colombian Court issued a forceful short ruling, backed up by hundreds of pages of divided judicial opinions, that directly confronted Uribe and struck down the proposed constitutional amendment as contrary to deeper, though textually unspecified, constitutional principles:
The Court finds that [the proposed amendment] ignores some of the structural axes of the Political Constitution, such as the principle of separation of powers and the system of checks and balances, [and] the rule of alternation in office according to preestablished time periods.
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In the direct confrontation with political will, the Court's judgment prevailed. Uribe stepped aside, new elections followed, and Colombia institutionalized the rotation in office emblematic of healthy democratic governance. We will return to the fascinating Colombian example to probe more fully how the Colombian Court was able to amass sufficient authority for such a direct confrontation.
Of course, how and whether courts can succeed in enforcing democratic limitations of this kind will depend on both carefully crafted local doctrines and the existence of certain favorable political conditions. The two factors may also interact in complex ways: appropriately crafted doctrines may not only give space for, but also actively promote, the development of favorable political conditions. And equally, the nature of particular legal doctrines, as well as external political factors, may contribute to a political backlash against a court. To focus on courts, as an institution capable of protecting democracy, therefore, is to analyse only part of the complex institutional matrix necessary for the success of such an enterprise.
For present purposes, however, we begin with the historic fact of wide constitutional acceptance of the justiciability of core political structures. This can be seen in judgment on the validity of the South African Constitution, or the amendability of the Colombian Constitution. What might have seemed inconceivable when many democracies were minted in the early and mid-20 th century is no longer extraordinary. A growing number of constitutions worldwide contain an explicit commitment to "democracy", or to democratic forms of self-government. Post-1989 in particular, constitutions are also frequently drafted in circumstances where all parties share an interest in promoting democratic forms of government. The question is simply how robust, and enduring, democracy will prove to be.
How a commitment to constitutionally-guaranteed democracy might be discharged remains the fraught question. A key requirement for the consolidation and endurance of democratic self-government is the existence of meaningful democratic competition. 32 Without such competition, the party in power at the time a constitution is first enacted will face little subsequent chance of being thrown out of power -no matter how bad their performance in office. A political system that begins life as fully democratic may thus readily descend into one that is quasi-authoritarian or autocratic, or simply involves "one man, one vote, one time". 33 Moreover, in many newly democratic states, there is often natural pressure toward "dominant" or single party rule. 34 A party that helps create the conditions for democratic self-rule will often enjoy sufficient popular support, such that it will face little natural political competition in the early years of a new constitution's operation. Over time, the party may also use various levers of government to entrench itself in power, thereby making it increasingly difficult for new parties to enter and compete against it, or create a viable opposition. guaranteeing, the conditions for competitive electoral democracy. 36 To do this, courts in the US would need to articulate a set of doctrines to protect the "rules that structure partisan political competition," as opposed to the characteristic judicial attention to the articulation of constitutional rights. In a comparative context, one of us has again argued, as has Sujit Choudhry, that constitutional courts can play a similar role in promoting democratic competition against a background of dominant party control of the political process.
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To date, however, this literature has largely focused on the question of whether, not how, courts should play this role. 38 Between the Scylla of abdication of the Argentine sort and the Charybdis of frontal confrontation in Colombia, there must be mediating strategies available to courts if they are indeed to succeed in shoring up the institutions of democracy.
III. The Marbury Strategy, Revisited.
In any new or fragile democracy, the problem of confrontation with political authority is compounded by the weakness of institutional authority. New democracies often do not come into existence with developed institutions of governance and are prone to the consolidation of strong executive or dominant party rule. There may be limited political tradition within a particular country of constitutional review by courts, particularly the kind of strong form review required for courts to engage in successful forms of democratic hedging, and thus limited political support for compliance with court decisions. There may also be quite weak or incipient forms of opposition to political actors who pose a threat to the consolidation of democracy: social movements may be at a relatively early stage of development or organization, given a long or recent history of authoritarian rule, or the suppression of civil society. And the political opposition itself may be relatively weak or disorganized. 38 See, e.g., Choudhry, supra note 37 (identifying five different tools available to a court in seeking to combat dominant party political influence, including doctrines of "antidomination, anti-capture, non-usurpation, anti-seizure and anti-centralization", but treating these doctrines largely as complements, rather than potentially distinct strategies, with different potential strengths and weaknesses). See also Issacharoff, supra note 37 (focusing on the idea of "democratic hedging" by courts, without making fine-grained distinctions between these strategies).
Sometimes, the weakness of the political opposition may be mirrored by weakness in the dominant political coalition. Even the most successful political parties, or actors, may be quite weak in some new democracies, in ways that create space for other institutional actors (including courts) to act.
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In other cases, however, the success of the dominant political party in helping achieve the goals of national independence, or liberation from a prior autocratic or oppressive regime, will often give that party a natural period of electoral strength, or even dominance. 40 A dominant party that controls access to government benefits, including employment and other patronage, makes it difficult for new parties to form, or for a faction within the party to splinter off and still receive meaningful electoral support. In countries transitioning to democracy, it may also take time for individual political actors to gain relevant political experience, and therefore also the skills and reputation necessary to form a credible opposition.
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The legal culture may also be unaccustomed to courts exercising strong powers of judicial review of this kind, in ways that reduce support for a court's decisions even amongst lawyers and the legal academy. As the lawyers movement in Pakistan so clearly demonstrated in 2007, the support of lawyers can also be critical to a court's independence and effectiveness: when President Musharaf tried to remove Chief Justice Chaudhry, in part to avoid the likelihood that he would render a forceful decision seeking to limit the President's own powers, mass demonstrations by the country's lawyers helped ensure that he was reappointed. 42 Even the unusual sight of lawyers mobilizing in street demonstrations was sufficient to permit the continued judicial independence needed to permit authoritative judgments curtailing the power of the political branches. In many countries, lawyers also operate as a more subtle or invisible, but equally important, source of support for the enforcement of judicial decisions: when court judgments have broad support from lawyers and the legal academy, it will often be difficult for the 39 executive to avoid complying with those decisions; whereas if the decisions are the subject of widespread criticism, there will be much greater scope for executive disobedience. 43 In these circumstances, the question will be how courts can craft their approach to judicial review in ways that are actually effective, or help promote democracy-rather than undermine it. Judicial delay, we suggest, may also be one important answer: Marbury v. Madison may offer not only the ends of judicial authority, but also serve as a leading example of the means to realize it.
A. Modes of Judicial Deferral: First-Order versus Second-Order
Examined in a comparative context, the most well-known tool for judicial deferral is a form of remedy known as a "suspended declaration of invalidity." The Supreme Court of Canada, for example, has held that its powers to grant an "appropriate and just" remedy under the Canadian Charter of Rights and Freedoms allowed it to delay the effect of a declaration of constitutional invalidity "until Parliament or the provincial legislature has had an opportunity to fill the void" created by the declaration. 44 Similarly, the post-apartheid Constitution in South Africa allows a similar form of deferral, as have several constitutions drafted over the last few decades. Thus, in South Africa, the Constitutional Court (CCSA) has express power to issue "an order suspending the declaration of invalidity for any period and on any conditions, to allow the competent authority to correct the defect." 45 The effect of a declaration of this kind is to invalidate a particular law found to be inconsistent with a constitutional obligation, but then to suspend the effect of this finding for a defined period of time. While there are fleeting examples in American jurisprudence of delays in the implementation of judgments,
46 the practice appears inconsistent with the general dominance of constitutional decrees through post-Marbury judicial review. 47 In other constitutional cultures, however, including in other stable constitutional settings, the practice is far more central to the relation between the judiciary and the political branches.
A second, quite different form of deferred judicial review, in a variety of comparative contexts, is the doctrine of "progressive realization" in the interpretation and enforcement of certain rights. The idea has its origins in international human rights law. Article 2 of the International Covenant on Economic, Social and Cultural Rights provides that states parties must take steps with a view to "achieving progressively the full realisation of the rights recognised" in the Covenant. 48 This idea of progressive realization has also been applied by constitutional courts in the interpretation of a variety of rights guarantees in national constitutions.
Most famously, in South Africa in Grootboom, 49 the CCSA relied on a notion of progressive realization to resolve a challenge to the ongoing failure of post-apartheid South Africa to meet the constitutional guarantee of "adequate housing." The Court distinguished the justiciability of socioeconomic rights from the question of their enforcement. In terms of a remedy to the persistent inability to meet minimum standards of decency, the Court allowed the state to realize the constitutional objectives consistent with available resources and with consideration of the many competing claims for government funding and attention. 50 The Court thus rejected the idea that it should engage in strong-forms of judicial review designed to enforce a "minimum core" aspect of the right of access to housing under Article 26(2) of the South African Constitution, and instead preferred a more gradualist approach, based on the notion of "reasonable" implementation by the government. 51 More recently, in Kenya, in Advisory Opinion No 2 of 2012, the Supreme Court of Kenya relied on a similar approach to interpreting provisions regulating the gender balance of Parliament, holding that the obligation of the state under Article 27(8) of the 2010 Kenyan Constitution "to take legislative and other measures to implement the principle that not more than two thirds [of] members of elective or appointed bodies shall be the same gender" was to be interpreted in light of a principle of progressive realization.
In the US, by contrast, such deferral is less common, although there is a doctrine of "prospective overruling" that allows a finding of constitutional invalidity to be delayed to future cases without effect on cases pending or 48 completed at the time of the court's ruling. 52 At times, US courts have recognized an exception to this for the individual litigant party to the case: the justification for this kind of "selective" approach to prospective overruling is that it provides a reward to individuals for bringing a case before the courts, and thus an incentive for individuals to enforce the constitution. 53 But as noted at the beginning of this Article, the question of constitutionality in the US is presented in a more binary way -as an either/or question, not susceptible to selective or partial application.
In effect, however, US courts have long reached decisions that defer the effects of certain aspects of their decisions. In Marbury itself, the Court announced broad powers of judicial review in respect of federal legislation, but deferred the legal and political effect of this reasoning by holding that it lacked jurisdiction to grant an order for mandamus. This kind of implicit, or 'second-order' deferral, is also a common feature of constitutional decisions in the US. The Supreme Court often announces quite broad general principles, but then proceeds to rule far more narrowly in disposing of the specific controversy before it. At the level of its reasoning, it is quite maximalist, whereas at the level of concrete legal outcomes or remedies, it is far narrower or more 'minimalist'. 54 This combination, of breadth in reasoning and narrowness in result, is also a classic form of judicial deferrali.e. a form of partial confrontation of an issue by a court, combined with partial avoidance or delay at the level of a concrete legal remedies, or the immediate legal and political consequences of a ruling.
Each mode of deferral will have a somewhat different logic and structure, which makes it better suited to some constitutional contexts rather than others. The four different modes of deferral are certainly not entirely equivalent or synonymous. At the same time, the use by courts of one, or other, mode of deferral will often depend on national legal traditions, not simply these more functional considerations. If a particular judicial tool 52 finds support in the text of a constitution, or existing legal traditions, it may be used quite frequently as a means of deferral in a jurisdiction, whereas if it is less well-recognized, it may be used far less often. 55 Deferral, in other words, is an extremely common phenomenon worldwide, though if often takes quite different forms in each country.
B. The First-Order versus Second-Order Aims of Deferral
Different instances of judicial deferral also have a broad variety of aims and purposes, which have quite different connections to commitments to democracy. For "first order" forms of deferral, there are generally two broad aims to delaying implementation of a court's reasoning: first, reducing the disruption or practical costs associated with transitioning to a new legal regime; and second, promoting a more active "dialogue" between courts and legislatures. In cases that involve criminal law, there is the further concern that a retrospective ruling would provide grounds for collaterally reopening a large number of cases. The criminal context thus provides numerous examples of this first kind of first-order deferral in action. 56 In Indonesia, for instance, in the Bali Bombing Case, a case as high profile in Indonesia as the September 11 attacks in the US or the July 7 bombings in London, the Indonesian Constitutional Court struck down the use of emergency laws -but only on a prospective basis. 57 The fear was that the decision might mandate the release of the convicted leaders of the attack, which had left more than 200 people dead, and 200 seriously injured. 58 The concern was compounded because the conditions of detention and interrogation under the emergency laws might have foreclosed effective prosecution of these individuals under more ordinary criminal laws. The Indonesian Court thus blunted the hostility to its ruling by announcing that its decision should be understood to have purely prospective effect.
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In public law settings outside the criminal context, a similar concern exists over the possibility of creating a legal vacuum, even in the absence of a public safety concern. Consider Reference Re Manitoba Language Rights, 60 55 Another relevant factor may be the degree to which the court engaged in review is a specialized versus generalist constitutional court, and has discretionary control (or not) over its jurisdiction. 56 in which the SCC held all of the laws of Manitoba to be constitutionally invalid for failure to comply with the bilingual language requirements under the Canadian Charter. Clearly, the elimination of all law in Manitoba would be an act of judicial lunacy and the Court reasonably deferred the remedial effect of its ruling until Parliament had a chance to remedy the defect. 61 Beyond the specter of a complete vacuum of legal authority in Manitoba, the broadest defense of progressive realization of judicial mandates is that more immediate judicial relief would simply be impractical. 62 Examples are readily drawn from cases in which the government could not possibly satisfy an immediate broad decree, including an immediate requirement of universal access to emergency housing, in case such as Grootboom, or an immediate increase in female representation in Parliament in Kenya, in Advisory Opinion No 2 of 2012. Deferral in both cases had an important practical dimension: in South Africa, it was simply not realistic, given the number of people who were homeless at the time, for the Court to require that all South Africans immediately be provided with short-term shelter. Any realistic program to provide emergency shelter would have required months to implement and might have prompted further resorts to violent land seizures by those claiming a judicial mandate. Similarly, in Kenya, as the Supreme Court itself pointed out, it was not necessarily feasible for the Court to order the immediate implementation of the mandated one-third female representation in Parliament: to achieve this goal, action was required by political parties to increase the number of female representatives in winnable single-member constituencies, or alternatively, by Parliament, to amend the Constitution to increase the number of "reserved" seats for women. 63 For constitutional "dialogue", deferral allows the legislature to respond to a court's reasoning before a remedial decree is formulated. The fact is that constitutional requirements often under-determine the precise legislative or policy change required in a particular area of law. The constitution may set clear parameters on the range of changes that are permissible in a particular context, but often, it will say little about which choice should be preferred within that range. There are also good reasons in these circumstances for courts to defer to legislatures in determining how best to remedy a particular constitutional violation: legislatures frequently have both superior information and expertise available to them, and stronger democratic legitimacy in making decisions of this kind. And as Kent Roach notes, remedial delay in these circumstances explicitly "remand[s] issues to the legislature to allow it select among the range of options that would satisfy the constitution", or "invites the legislature to complete a conversation about remedies by selecting from a range of constitutional options". 64 The real concern with a court's issuance of an immediate remedy is that this may create a new legal equilibrium that has long-lasting effects simply by virtue of the subsequent burdens of inertia in the legislative process, or the expenditure of large-scale funds in the process of implementation, which cannot later be recouped by adoption of a different scheme. 65 One of the arguments for judicial review in the context of otherwise consolidated and well-functioning democracies is that legislative process is often subject multiple veto points such that it is difficult to get remedial action necessary as it might be, which courts can help overcome by appropriately sensitive exercise of the power of judicial review. 66 In adopting a deferred remedy, courts could thus be seen as attempting to calibrate their intervention -so as to contribute to overcoming, rather than ultimately increasing, the effects of inertia in the legislative process. 67 Another aim of judicial deferral in certain cases, however, is far more political in nature -i.e. based on an attempt by courts to increase the ultimate effectiveness of their intervention in the broader political process, not simply to allow time for the political branches to adjust or respond to their decisions. A delayed judicial response, coupled with some form of "remand" to the legislature, promotes shared responsibility between courts and legislatures for implementing constitutional norms. Cases of this kind frequently involve little real choice for Parliament as to whether or how to implement a particular constitutional requirement. Rather, deferral is aimed at encouraging Parliament to defend the need to comply with the constitution by becoming a co-venturer in the project of constitutional compliance, and not simply leave it to the court to defend constitutional requirements in the face of potential public opposition. Deferral, in this sense, is also most valuable as a tool -and most likely to occur -where is a particular danger of popular political backlash against the court.
To return to our opening example of the US decision in Obergefell, the contrast is apparent. In Canada, between 2002 and 2003, provincial courts in three separate provinces contributed to the recognition of same-sex marriage via issuing opinions finding incompatibility between the common law (opposite sex) definition of marriage and the guarantee of equality in section 15(1) of the Charter. All at some stage also issued a suspended declaration of invalidity.
68 By similar measure, the Constitutional Court of South Africa in Fourie unanimously held that the existing common law (opposite sex) definition of marriage, and national marriage legislation picking up that definition of marriage, were inconsistent with the constitutional prohibition against "unfair discrimination on the grounds of sexual orientation."
69 At the same time, the Court also suspended the effectiveness of its decree for 12 months to allow the National Assembly time to amend national marriage legislation.
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On its face, Fourie is an odd decision. There was very little doubt about the facial invalidity of the prohibition on same sex marriage under the South African Constitution. Indeed, the Court held that under the express provisions of the Constitution any discrimination on the grounds of sexual orientation is prohibited, and further that equality for gays and lesbians in this context mean both a practical and symbolic equality. Thus, short of abolishing civil marriage in response to the decision, the only real option open to the Assembly in responding to the CCSA's decision was to introduce legislation recognizing same-sex marriage. Nonetheless, requiring political accountability for normalizing same sex marriage had a strong legitimizing rationale: those members of the ANC who wrote the equality provisions of the Constitution shared a strong commitment to recognizing rights to equality on the part of LGBT South Africans. But that constitutional commitment ran far ahead of the views of a vast majority of ordinary South Africans. For the CCSA to avoid a popular backlash, it was thus important to encourage Parliament to share responsibility for implementing the constitutional mandate of equality.
Justice Sachs, who wrote the opinion for the Court, in fact came close to acknowledging this explicitly in an extra-judicial context, when he suggested that the feeling of the justices was that "unions between same-sex couples would have greater entrenchment" and social "resonance" if enacted pursuant to legislation, not simply a court order. 72 As Theunis Roux suggests, "it was important for the CCSA to enlist the legislature's cooperation in the enforcement of a legal change that was likely to be highly divisive", and thus that risked "further weakening public support for the Court."
73 Through deferral, "the court was trying to send a message to Parliament to take greater responsibility for contentious issues of law and 'morality. '" 74 The response by the National Assembly to the Court's decision also largely bore out this strategy. Initially, the government introduced a Bill that would have introduced a form of "civil union" for same-sex couples, which was distinct from marriage under the Marriage Act, and available only to same-sex couples. 75 The LGBT community, however, immediately attacked the proposed legislation, citing the language of the court in Fourie requiring symbolic as well as material equality for same-sex couples, and rejecting a doctrine of "separate but equal" for same-sex as opposed to opposite-sex marriage.
76 Ultimately, the government amended the Bill to create a right of access to "marriage" or "civil partnership" for opposite and same-sex In circumstances of weak or dominant party democracy, second-orderor strategic judicial delay of this kind -can also have two salutary benefits: it can provide crucial additional time for social movements of the political opposition to organize, or for political dynamics to change more organically, in ways that make it more likely that there will be political support for compliance with court decisions. And it can provide a natural window of opportunity for lawyers and legal academics to accept new lines of constitutional reasoning: this may occur because lower court judges, or new appointments to a court, also endorsed similar lines of reasoning, thereby giving them an additional appearance of approval or legitimacy. Or it may be because scholars come to be persuaded of the merits of a particular line of reasoning, and/or decide to teach that reasoning to their students, as an accepted (even if controversial) part of the constitutional canon. All of these acts may contribute to the increasing perception of new lines of judicial reasoning as "legitimate", but all also require some real time to occur.
Second-order judicial delay, in this sense, is a close ally of the kind of judicial temporizing strategies advocated by Alexander Bickel. Bickel, in The Least Dangerous Branch, famously argued that courts should use a variety of techniques -or "passive virtues" -to avoid a direct collision with the political branches. 80 Techniques of this kind include doctrines of standing, ripeness and mootness, as well as the political question doctrine, and doctrines of constitutional avoidance (Ashwander). 81 The difference between many of these techniques and deferral, however, is that they do not spell out the likelihood that courts will impose binding constraints on political actors in the future. For some of these techniques, such as ripeness, this is more or less implicit in the nature of doctrine. But for many others, it 77 See de Vos, supra note 71. 78 is far less clear that courts can or will impose such constraints in later cases. For deferral, however, this is a more or less explicit feature of the court's approach: deferral, by definition, involves the taking of some specified action at a later date. This means that unlike many other Bickelian techniques, deferral necessarily involves a court deciding certain aspects of a concrete legal dispute, but then also delaying the legal or political effect of the remedy it provides in connection with that reasoning.
C. Connecting Modes and Functions
Deferral is thus ultimately a judicial practice that has at least two different broad modes and functions. Deferral by courts may be more or less explicit or implicit -i.e. first-order or second-order in mode or approach. But deferral may also have two broad functions: one of which is focused on ensuring the practicality or principled quality of judicial review, under conditions of a need for legal continuity, or strong democratic disagreement; and another of which is focused on a more strategic set of concerns for courts, or the effectiveness of judicial review against a backdrop of fragile democracy, or more specific threats to judicial power. 
Strategic
The two different modes and functions of deferral also interact in complex ways: In principle, both the first-order and second-order goals of deferral may be achieved via the use of either first-or second-order means. But there also may be ways in which, in some cases, either first-order modes of deferral are more suited to first-order goals, or second-order approaches are more likely to achieve second-order aims.
Consider the timeframe for deferral as one of potential factor that may affect its success: if the aim of deferral is first-order in nature, it will often be important for judges to specify a clear and realistic timeframe for a legislative response. Otherwise, the danger may be that the legislature will simply ignore the decision indefinitely, or delay its response for such a long period that constitutional litigation does nothing to overcome existing problems of legislative inertia. 82 If aim of deferral is second-order in nature, in contrast, there will often be strong arguments for a judge to avoid stipulating clear timeframe for future (stronger) judicial intervention. Often a timeframe of this kind will provide insufficient flexibility to adapt to evolving legal and political conditions. And a court that promises to intervene at a later date, but then declines to do so, will quickly lose credibility as an institution capable of engaging in effective deferral: deferral depends on the threat (or promise) of future action, and if that threat loses credibility, deferral will become largely indistinguishable from or wholescale forms of judicial deference. This, in many cases, will mean that second-order approaches to deferral are best achieved through second-order modes or tools, of the Marbury-kind, which allow maximum scope for ambiguity around the timeframe for a future strengthening in judicial review.
III

Marbury & Second-Order Deferral in Comparative Practice
For democracies forged in the post-1989 cauldron, no courts loom more influential than the German Constitutional Court and the Indian Supreme Court. Each was an important actor in the consolidation of democratic governance, one in the post-Hitler period, the second in the uncertain era of dominant Congress Party rule after Independence and Separation. On the doctrinal plane, these two courts provided the critical jurisprudence of proportionality review and the basic structures doctrine. As important as those developments may have been jurisprudentially, they also reveal judicial caution in engaging the process of overseeing political power, a process that becomes apparent even in Colombia, or Indonesia, where courts have played an equally central role in in the transition to democracy. 83 In each case, courts have created a wide-ranging jurisprudence with the capacity to protect democracy from threats from within, and yet enjoyed a remarkable degree of success in enforcing their decisions. The path these courts have taken in reaching this result thus offers a potentially important lessons for other courts seeking to embark on the task of protecting a new or 82 See supra note 41 (collecting sources). 83 otherwise fragile democracy. 84 A consistent feature of these courts' decisions, over time, is also the degree to which they have relied on a variety of forms of judicial deferral.
German Proportionality
Germany's current constitutional law -Basic Law (Grundgesetz) -dates back to the promulgation of the Bonn Constitution in 1949; the 1949 Basic Law "established the Federal Constitutional Court, a tribunal whose principal function was the adjudication of constitutional questions." 85 For as powerful as the current German Court has become, that was not always the case. The characteristic German doctrine of proportionality review of the relation between the ends and means of challenged legislation emerged slowly in the postwar period. Proportionality review forces a judicial assessment of the importance of the governmental objective and the suitability of the regulatory mechanism selected. Doctrinally, proportionality review necessitates a judicial examination of the functioning of the political branches. 86 As Niels Petersen explains, the German Constitutional Court, though now known for its proportionality review, "was reluctant to use balancing considerations in the first two and a half decades of its existence when it overturned a law," 87 lest it appear political and "undermine its legitimacy." 88 anti-Semitic propaganda feature of the Third Reich." 91 Though Harlan had officially been acquitted of war crimes, 92 Erich Lüth, the director of the Hamburg press office, called for a boycott for "fear that Harlan's reemergence would lead world opinion to believe that Germany had not rejected the national-socialist past." 93 A state court found Lüth liable for intentionally injuring Harlan "in a manner contrary to public policy," 94 and enjoined all further efforts to organize a boycott. 95 Proportionality review emerged from Lüth's challenge that the injunction was a violation of his Article 5 freedom of expression. 96 This itself was a jurisprudential stretch because the underlying dispute was between two individual citizens and not a state attempt to censor speech as such. The Court adopted a "creative" solution 97 to this jurisdictional problem: it held that the Basic Law "erects an objective system of values in its section on basic rights," 98 thus protecting freedom of expression not only from state but also private threat. 99 Once in the domain of constitutional law, the Court invoked Justice Cardozo's assertion that freedom of expression is "the matrix, the indispensable condition of nearly every other form of freedom," 100 and found the injunction against speech to be "contrary to public policy." 101 Lüth's attempt to protect the reputation of German culture from ties with Nazism not only posed no threat to public law, but reflected a core animating definition of post-Nazi Germany. 102 Instead, the basic commitments to freedom of expression and German reputation outweighed the filmmakers' private economic interests, and the Constitutional Court reversed the state court's injunction.
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For our purposes, the German Court expanded the domain of constitutional scrutiny in Germany but avoided a frontal challenge to the political branches. Lüth "represented a new concept of primacy of constitutional law," 104 "the locus classicus of the German doctrine that the Constitution 'influences' German private law," 105 and "the foundation of . . . the 'Postwar Paradigm' of constitutional rights adjudication." 106 Yet, as Petersen has noted, the Court managed to expand its power of review without any threat to the legislature or executive: the Court selected "a case that catered to the suspicion against the general judiciary. Lüth was thus ideal for claiming the review authority and to introduce balancing as a doctrinal tool." 107 
Indian Basic Structures
Conflict between the Indian Constitutional Court and the political branches began almost as soon as the Constitution was ratified in 1950. 108 Early Court decisions thwarting land redistribution resulted in Parliament fashioning a "unique constitutional device of designating a portion of the constitution to be immune from judicial review, what was termed the 'Ninth Schedule,' and placing controversial enactments within that Schedule."
independence. As power consolidated in the Congress Party, the Court responded in 1973, with Kesavananda Bharati v. Kerala, decreeing the "basic structure" of the constitution to be immune from legislative amendment.
111
Yet Kesavananda set out the doctrine of immutable constitutional commitments gingerly. Seven justices held that the doctrine of unconstitutional constitutional amendments applied only so as to protect "the basic structure" of the existing Constitution, or to prevent amendments to the Constitution that threaten to impair the Constitution's basic structure. But almost all explicitly endorsed the central importance of democratic institutional arrangements without venturing to specify the reach of the new doctrine.
112 Again, the decision also came against the backdrop of mounting tension between the Court and the Congress Party-controlled Parliament: Congress regained a strong majority in Parliament in the 1971 general elections, and used that majority to enact a wide range of constitutional amendments designed to challenge the property rulings of the Court. 113 The relation between the property cases and the basic structures doctrine lay unresolved until the Court decided Minerva Mills Ltd. v. India 114 in 1981, 115 a case that tested whether a constitutional protection of property could thwart central economic planning under the Sick Textiles Nationalization Act of 1974. In addition to the statutory authority to seize underperforming economic enterprises, Parliament in 1978 passed the FortyFourth Amendment, which removed constitutional protection from nationalizations of this sort by demoting the right to property from its status as a fundamental right, 116 and "immunizing [it] from judicial review." 117 Pursuant to the Act, the textiles mills in Karanata were deemed to have been "managed in a manner highly detrimental to the public interest," 118 and were in turn taken over by the National Textiles Corporation. 119 The owners of Minerva Mills challenged the Textiles Act, which would in turn force a confrontation not only with the statutory power to expropriate, but with the ability to place contested social legislation outside the reach of judicial review. The Court's decision found the balance that could restore judicial authority after the period of Emergency Rule, but not force a direct confrontation. The Court held both that the power to place legislation on the Ninth Schedule outside judicial review violated the basic structures of the Constitution, even if it took the form of a constitutional amendment, and that the right to property was not a fundamental right that could not be altered statutorily. 120 In other words, the Supreme Court won, the government lost, but the owners of Minerva Mills got nothing in the process. 121 Instead, in the lasting form of Justice Bhagwati's Marbury-like concurrence, 122 "both a limited amending power, as well as the power of judicial review of government actions, were part of the basic structure of the Constitution." 123 The result was an "assertion of judicial supremacy without contest," 124 helped along by the defeat of the Congress Party in the 1977 elections. Rather than an act of usurpation, the opinion gathered "strong approval" from elites and the media for whom the judiciary was now a strong limiting partner against governmental excess.
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In other cases such as Indira Gandhi (The Election Case), 126 the Court altered the form of deferral but nonetheless consolidated an even more successful attempt to impose constitutional limitations on Prime Minister Gandhi. At issue were a series of constitutional amendments designed to insulate the Prime Minister from legal accountability. A state court had found that Gandhi violated several electoral laws in her election to office in 1971 and that the election was to be overturned and Gandhi banned from holding elected office for six years. The direct effect was to disqualify Gandhi from sitting in parliament and serving as Prime Minister. The Congress Partydominated Parliament responded by swiftly moving to protect Gandhi by the passage of three constitutional amendments, which among other things prevented judicial review of the validity of the election of the Prime Minister and speaker of the lower house.
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When presented to the Supreme Court in 1975 in the Election Case, a majority strongly affirmed the basic structure doctrine, and held that the doctrine prevented Parliament from seeking to immunize Gandhi from criminal liability via a constitutional amendment. In Marbury fashion, however, the ruling in the Election Case avoided any direct confrontation with the triumphant party. The Court held both that it was unconstitutional to seek to immunize the Prime Minister and that the actions of Gandhi and her supporters did not violate the electoral code.
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The immediate effect of the Court's decision, therefore, was to allow Gandhi to retain her seat in Parliament, and to contest future democratic elections. For the short-term at least, this also effectively diffused pressure from the Prime Minister and her supporters further to curtail the jurisdiction of the court itself. Parliament did respond to the decision by passing wideranging limits on the jurisdiction of the Court designed to override various aspects of the Court's reasoning in Kesavananda: among other things, the 42 nd Amendment purported to exclude judicial review over all constitutional amendment, to reassert the notion that amendments constituted an exercise of constituent power, to require a super majority of votes on the Court to invalidate legislation, and to add to the list of directive principles that could trump fundamental rights. 129 But at the time the Election Case was handed down, even more proposals were being debated among members of the Congress Party, which involved entirely abolishing the Court and replacing it 126 Utter Pradesh v. Raj Narain, 1975 A.I.R. 865. 127 See, e.g., Neuborne, supra note 108, at 493. with a French style conseil constitutionel, with no concrete powers of judicial review, and (mostly) politicians rather than lawyers as members. 130 In the medium-term, the Court's intervention in the Election Case also arguably served as an extremely important source of protection for the integrity of democratic elections. As one of us has noted elsewhere with David Landau, a clear message from the decision was a warning to Gandhi about the consequences of any future electoral misconduct: Parliament could not effectively protect her from either civil or criminal liability for such misconduct. 131 In the subsequent 1977 election, Gandhi also seemed to compete according to ordinary notions of electoral competition, or at least did not flagrantly attempt to manipulate the results of the election in her own favor. 132 Indeed, the results of the election were a notable success for democratic hedging: for the first time in Indian political history, a party other than the Congress Party (the Janata Party) won a majority of seats in the national Parliament, and formed government. 133 Another way of reading the Indian experience in this period is also one of more general reliance on second-order deferral in cases involving the unconstitutional constitutional amendment doctrine, as a means of building increased support, or acceptance, of such a doctrine among the Indian legal and political establishments. The Court issued rulings that had only prospective effects, 134 or applied only to future constitutional amendments.
politicians" in India. 137 In part this was because it had been reaffirmed by a greater number of justices, in different cases. 138 And it was also because it had come to enjoy broader support among Indian constitutional scholars.
Thus, by the time of the confrontation with Gandhi in the Election Case, the Court could look back upon an established line of case law to claim that democracy, 139 the "democratic" and republican status of the Constitution, 140 the separation of powers, 141 and the provision for judicial review, 142 were part of the basic structure of the Constitution. 143 After the period of Emergency Rule, the cumulative weight of these decisions checked some of the more egregious electoral manipulations of the Congress Party.
The Colombian Confrontation.
Examined in this light, the Colombian Court's confrontation with Uribe reveals a more nuanced history than simply a showdown at the OK Corral. When Uribe was first elected President in 2002, his commitment to "democratic security" realized the first inroads against the paramilitary forces associated with either narco-traffickers or left-wing guerrilla groups such as the Revolutionary Armed Forces of Colombia (FARC). The result was a substantial decline in the rate of murder and kidnapping across the country, and Uribe's popularity soared. 144 With order and prosperity being restored, there was little surprise in the fact that Uribe enjoyed tremendous popular support. His supporters in Congress capitalized and pushed through a constitutional amendment permitting a second term in office. 145 The constitutionality of the amendment landed in the hands of the Constitutional Court. In a fashion reminiscent of repeated assertions of judicial competence to entertain fraught political questions, the Court took up not only the procedural issues of the forms of constitutional amendment but the substance of the amendment as well. According to a majority of the Court, constitutional amendments were limited to the power of amending the Constitution, not replacing one constitutional regime with another. 146 Thus, Congress could amend the Constitution, but only the Colombian people could replace the constitutional order. The unmistakable implication in drawing this distinction was a role for the Court in determining whether a particular constitutional amendment in fact constituted an amendment properly so called, or rather a substitution of the Constitution. The Court laid out a three stage approach to answering this question: first, the identification of whether a particular feature of the Constitution was "an essential or defining" feature; second, whether a particular amendment in fact sought to alter that feature; and third, whether the alteration in question was "contrary to" or "wholly different" from relevant prior constitutional provisions.
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On the central issue of whether President Uribe could run for a second term, however, the Court coupled its assertion of a broad judicial role with political non-confrontation. In assessing the proposed changes to the term limits for the Presidency, at the second stage of analysis, the court ultimately found that an 8-year term limit for the Presidency did not alter the defining aspects of the Constitution, which establish a 'social and democratic state'. Rather, it held that such a change simply "modified" one element of its prior operation, or amended its specific mode of operation, in a manner consistent with Congress' power of amendment. Uribe was therefore free to run, and indeed was the first re-elected Colombian president in 2006.
Constitutional Court itself, in a way that was not the case given an 8 year term limit.
An important shift occurred between the First and Second Re-Election Cases. Not only had the Court laid its jurisprudential marker by establishing the justiciability of the substance of constitutional amendment, but the political climate had shifted. While Uribe's personal popularity never fell below 65 per cent during his time in office, by 2009 Colombia had seen a marked decrease in its rate of economic growth, and thus the strength of the underlying factors sustaining Uribe's popularity. 151 In 2005, Uribe supporters had also created a new Social Party of National Unity (or 'Party of the U'), as a formal political coalition bringing together parties supporting Uribe in parliament. The maturing of the political institutions meant that the choice was not Uribe or the prior chaos. By 2010, two-thirds of Colombian voters identified themselves as affiliated with a political party (by comparison, the 2004 figure was only 26 percent), which meant that there was a political framework for democratic life after Uribe. Indeed, once Uribe acceded to the Court's disqualification of the second re-election amendment, he could be replaced by another leader from within his own party. Relative to 2006, the political conditions in 2010 were thus ultimately substantially more favorable to an attempt by the Court to assert limits on a highly popular President, seeking to extend his term in office.
Establishing Independent Judicial Review: Indonesia.
Judicial delay has been a notable hallmark of many decisions of the Indonesian Constitutional Court. Some of this delay has been first-order in nature, or directed toward avoiding practical inconvenience in the implementation of court decisions. But other instances of deferral have been clearly aimed at increasing the background degree of political support for the court decisions.
Prior to the creation of the Constitutional Court in 2002, there was very limited history of judicial independence in Indonesia, or any independent form of judicial review. 152 When the Court was first created, there was also limited political support for its role: the Court was not given the building, budget or resources necessary to function. A key part of the early jurisprudence of the Court was thus aimed at building a minimum level of public support for its role. To do this, the Court frequently employed a variety of tools, including direct engagement with the media and the government, which would generally be considered unavailable in a more consolidated democracy. 153 It also clearly employed judicial deferral as a means of diffusing opposition to specific court rulings.
In the Bali Bombing Case, 154 for instance, the Court's decision met with immediate public controversy. 155 The Court declared the law under which bombers had been prosecuted unconstitutionally retrospective, but the Chief Justice soon announced in a press conference that the "Court's decision itself could not operate retrospectively." 156 It seems quite likely, therefore, that the Court's decision to defer the effect of its ruling was in part politically motivated, or designed to defuse opposition to the Court's ruling. The unusual -extrajudicial -way in which the Court announced that its decision should be understood to have purely prospective effect, and the fact that the Minister of Justice gave a parallel press conference to the same effect, 157 also adds weight to this conclusion.
Similarly, in the Electricity Law Case of 2003, 158 the Court invalidated legislation authorizing the privatization of electricity production, on the basis that this violated the requirement in Article 33 of the Constitution that "the branches of production that are important to the state and that affect the public's necessities of life are to be controlled by the state". 159 On the merits, the Court held that the words "control" required government ownership, not simply regulation, as the government had argued, and ordered that the relevant privatization legislation should be struck down, and the prior legislative regime reinstated "'to avoid a legal vacuum"'. 160 But in doing so, the Court held -this time in the text of its opinion -that the decision should be understood to have only "prospective" rather than retrospective effect, so that all agreements or contracts and permits signed an issue under the law should remain valid until they expired. 161 In part this was due to practical concerns about potential disruption to the supply of electricity, if the Court adopted a position with more immediate legal effect. But in part, it may also have been driven by a concern to diffuse potential political opposition to the decision: the decision went directly against a marked shift toward a more pro-market approach to natural resource management on the part of the Indonesian government, as well as the preferred policies of a large number of international actors, including the IMF. 162 In 2013, after nearly a decade of increasing public support for its role, 163 the Court suffered a major setback: the Chief Justice of the Court was arrested for corruption, and subsequently convicted and sentenced to life in prison. 164 The public response was also a clear loss in confidence in the Court: President Yudhoyono expressed this sentiment when he suggested that he shared "the anger and the shock of the Indonesian people" about the events, and concern about its impact on the role of the court as "an important institution with [a] major rol [e] [in] …the life of nation and state". 165 Some media commentators suggested that the bribery scandal had "tainted, if not obliterated, [the] credibility of the Court". 166 And in 2014, in the Simultaneous Elections Case, 167 the Court upheld a challenge to 2008 electoral legislation, which created a system whereby parliamentary elections were held first, and presidential elections three months later, but held that the decision would only take effect at the next round of national elections in 2019, and not at the upcoming 2014 elections. One of the dangers for the Court, in seeking to open up presidential elections in Indonesia in 2014, therefore, was that it came quite soon after a major crisis in public support for in confidence in the Court. 168 If there had been a showdown with the People's Representative Council (Dewan Perwakilan Rakyat, or DPR), the Court might well have lost the battle for constitutional supremacy. By deferring the outcome of its decision to 2019, the Court thus took an important bet that, by then, either its own stock of legitimacy would have returned to pre-2011 levels, or the Indonesian Democratic Party of Struggle (Partai Demokrasi Indonesia Perjuangan, or PDIP) or Golkar would have lost their dominance in Parliament.
IV. Prospects for Successful Deferral
A. Success & The Legal-Political Context
Of course, whether second-order approaches to deferral can in fact succeed will depend on a variety of context-specific factors.
Even the plausibility of deferral as a judicial strategy will depend on a range of quite localized institutional factors. Courts are often able to engage in deferral as a strategy because they are institutionally well-placed to take a longer view than political actors: unlike parliaments, almost all courts are subject to some form of doctrine of precedent. For individual judges, if they are in a majority on an issue, they can thus often expect that their decisions will outlast their own tenure on a court: the doctrine of precedent will usually mean that, at least if they are in the majority, their reasoning will carry over to future cases, even after they retire. The degree to which this applies, however, may vary significantly by country: In common law systems, notions of precedent are quite strong and formalized, whereas in civil law systems, they tend to be weaker and more informal. 169 Likewise, judges can often afford to take a longer view than political actors because they enjoy a longer period of secure tenure. The US is now quite exceptional in appointing members of the Supreme Court for life.
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Most constitutional democracies impose either a form of explicit term limit on the tenure of constitutional judges, or a mandatory retirement age for all judges. Most limitations of this kind still allow constitutional judges to serve between 8 and 16 years as individuals on a court. 171 For members of Parliament of the executive, in contrast, it is not just term limits that may prevent them continuing in office beyond a certain point. They also face a real risk of electoral defeat at the next general election. In many cases, where they do lose office, a rival political party may also seek to repeal their legislative or policy agenda, in ways that give them a shorter timeframe for influence. 171 Id. at 819-21 (describing an international trend in six to twelve year term limits and mandatory retirement ages). Indonesia, for instance, is quite exceptional in imposing a renewable term limit of five years for members of the Constitutional Court. See Asshidique, supra note 137, at 20. 172 Again, however, there is significant variation between countries as to the degree to which this is true: some countries have much longer term limits for judges than
Whether or not can deferral succeed as a strategy will also depend on a variety of context specific factors -i.e. on how judges calibrate the use of deferral as a tool in various circumstances, and on a range of factors well beyond the control of most courts.
Unlike first-order deferral, which may be endorsed and applied by courts across different cases for the lifetime of the court's existence, the idea of second-order judicial deferral is more time-limited: it applies only for so long as courts lack the political or legal support necessary to deliver decisions that they can reliably predict will be complied with. Once the necessary degree of political or legal support exists for compliance with court decisions, and that support remains stable, to make sense, second-order deferral is an approach that courts must ultimately abandon, in favor of a stronger, more immediate attempt to protect and promote democracy.
Second-order strategies are not, however, limited to a democracy's first days. Support of this kind may wax and wane with time; both democracies and courts that were once thought secure may re-emerge as fragile. 173 Similarly, countries that are generally strong democracies may have areas of fragility, where if courts intervene too decisively, they risk serious forms of democratic backlash. Even in a stable democratic trend courts may resort to deferral; in the United States, for example, the Supreme Court honed its power of judicial review against the states before applying it against the political branches. Erin Delaney and Barry Friedman have described the way in which the Court "leveraged" its vertical supremacy over the states to establish its horizontal supremacy, deferring horizontal enforcement until late into the nineteenth century. 174 Courts may thus continue to make use of second-order approaches to deferral in some contexts.
But if courts defer the consequences of their decisions across-the-board, without attention to these kind of context specific factors, it also cannot be said they are engaged in a process of second-order judicial deferral: they are simply deferring to the legislature in these circumstances, and not to a later court with stronger legal and political support.
presidents, and strong norms of electoral competition for legislators, whereas in others, there are quite short fixed terms for judges, combined with an absence of formal limits on the re-election of legislators or members of the executive, and relatively weak norms of electoral competition. Similarly, courts may be able to increase the chances of successful second-order deferral by framing the substance of their reasoning in particular ways: if they reason in ways that credit the political opposition with certain legal victories they may help strengthen the morale or perceived viability of the opposition, but equally in other cases, directly antagonize the dominant political elite. Courts may also do a better, or worse, job of framing their decisions in ways that encourage a belief in law, and constitutionalism among members of civil society. The more they engender a belief in constitutional mechanisms as a mode of political contestation, the more likely they also are to encourage the kind of follow-up litigation that fulfils the promise of deferral. 175 Ultimately, however, whether or not deferral succeeds as a strategy will depend largely on factors beyond a court's control. It will turn on factors such as whether the economy performs in a way that increases, or decreases, support for the government; what if any credible alternatives there are to the current democratic leadership either within the dominant political party or the opposition; and the degree to which there is a well-organized political opposition. These are also all factors over which courts have almost no control. 176 Likewise, for legal doctrines to gain increased support over time, there will generally need to be a relatively well-organized legal profession, and academy, capable of debating and accepting new legal ideas. And while a court may lend support to the profession (and vice versa 177 ), it will have little capacity to affect the basic economic and political factors that drive the strength of law schools and the legal profession within a country.
B. Dangers to Deferral & The Advantage of Surprise
There are, moreover, clear potential downsides to deferral as a strategy. At the most basic level, deferral by courts implies real costs to individuals seeking relief from a court: justice delayed may not always be justice denied, but it will certainly be justice that is less complete. 178 These are also costs that any court must weigh before deciding to rely on deferral as a strategy.
Even as political strategy, judicial deferral may also be counterproductive for courts in certain circumstances: in some cases it may disappoint powerful political actors seeking support or relief from a court, in ways that ultimately undermine rather than increase the political conditions supportive of effective judicial review. 179 In other cases, deferral in judicial decision-making may forewarn political elites about the potential for the court to impose limits on their power in the future, in ways that provide the impetus for an immediate attack on the independence of a court, even before any actual attempt by the court to impose such constraints. One way of reading the decision of the Supreme Court of India in Kesavananda is that it in fact created no meaningful immediate constraint on executive power, but at the same time directly contributed to an unprecedented attack on the independence of the Indian judiciary. Immediately after the decision, Indira Gandhi announced that three senior judges in the majority in Kesavananda would be superseded in the appointment of the new Chief Justice. 180 Soon after the decision in Kesavananda, Gandhi also declared a state of emergency under article 352 of the Constitution, thereby effectively suspending a range of constitutional guarantees for the following two years. 181 This 'supersession' of the judges in the majority in Kesavananda had an extremely corrosive effect on norms of judicial independence in India. The method for appointing judges to the Supreme Court of India is unusual in comparative terms: appointments are made by the judiciary itself, rather than the elected branches of government. Because of this, there has also been a strong convention that the Chief Justice should be the senior most sitting judge. Otherwise, there is clear potential for the executive indirectly to influence behavior on the Court, via more selective or strategic appointments to the position of chief justice. 182 This norm, however, was directly challenged by Gandhi in the supersession following Kesavananda. This single act of supersession also arguably paved the way for far more extensive use of the power of promotion and transfer in respect of judges, to influence patterns of judicial decision-making during the emergency in a decidedly antidemocratic direction. 183 During the emergency itself, seven high court benches held that habeas corpus petitions could still be granted to protect against the danger of arbitrary detention. The Supreme Court, however, overturned this in ADM Jubbalpore v Shiv Kant Shukla, 184 finding that habeas was entirely suspended for the duration of the emergency. Connection between this holding and the practice of supersession was also quite clear: not only did it follow closely on the supersession of 1973, but following the decision, the sole judge who dissented in the case, Justice Khanna, was also superseded in favour of Justice Beg, who authored the opinion for the majority, in the next appointment of the chief justice. 185 The broader effects of the emergency were also extremely wideranging for individuals, and for constitutional democracy in India. As Bert Neuborne notes, freedom of expression and association were almost completely removed: the government engaged in widespread censorship of the press, cut off electricity to prevent newspaper coverage of its actions, and prohibited people from gathering in groups of more than five. 186 Members of the political opposition were also arrested en masse, and more than 100,000 people placed in preventative detention. 187 The government also sought to cut of access to the courts for individuals seeking to assert their fundamental rights under Article 19 of the Constitution. 188 The optimal approach by a court, in this circumstance, may thus ultimately be either complete deferral of all forms of judicial review -both substantive and remedial -or else a form of intervention based on far more sudden, unanticipated -and immediately forceful -judicial intervention.
V. Conclusion
Nonetheless, once examined in light of the Marbury strategy of assertion of judicial authority without direct confrontation, it is striking how many national examples of successful judicial stewardship fall into this pattern. Consider the example of the development of an immutable constitutional commitment in Israel, particularly in light of the absence of a written constitutional text. Israel has a statutory Basic Law, but it does not have the normal form of textual rigidity associated with formal constitutions. Yet the Court has imparted to the core principles of democratic governance in the Basic Laws a constitutional authority, and correspondingly claimed the institutional capacity of the judiciary to enforce those governance commitments. The leading case establishing the inability of ordinary legislation to disrupt these core constitutional commands legislation is United Mizrahi Bank Ltd. v. Migdal Cooperative Village, 189 a decision in which the Supreme Court forcefully asserted "that it viewed the Basic Laws as Israel's formal Constitution and that, as a result, it had the power of judicial review over primary legislation."
190 Yet here, as in India, a challenge to property rights under the Basic Law failed and the Israeli Court, again as in India, asserted the doctrine of structural guarantees of democracy in a case that upheld challenged legislation.
Indeed, a focus on judicial deferral, and its many modes and functions, encourages a different view of a wide variety of existing constitutional decisions and practices.
South Africa is a country in which the constitutional court has played a large role in democratic politics, despite the increasingly dominant rule of the African National Congress (ANC). In some cases, the court has navigated this tension by avoidance of certain constitutional issues, or deference to the executive or National Assembly.
191 But in others, it has engaged in various forms of deferral. The CCSA has issued dozens of decisions like Fourie involving suspended declarations of invalidity. 192 In its first ever, the First Certification Case, involving the validity of the democratically drafted 1995-96 Constitution, the Court engaged in a classic form of Marbury-style deferral: with some important, but relatively minor, exceptions, the CCSA upheld the constitutional draft as compatible with the constitutional principles agreed by the parties who negotiated the interim Constitution. Yet in doing so, the Court also laid out principles as to how the Constitution would need to be interpreted, consistent with his finding of validity.
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The CCSA has also arguably used, or benefited from, even more implicit forms of second-order deferral. In many of the early cases before the court, legislation under challenge was apartheid-era legislation no longer supported 189 49(4) PD 221 [1995] by the government or the majority of the National Assembly. In striking down this legislation, the court was thus effectively rendering decisions with few immediate political consequences. Yet in almost all these cases the court also began to develop a jurisprudence with the capacity to constrain national legislative majorities in the future. A focus on the idea deferral, and all its varieties, helps us see this practice -of a new court focusing on invalidation of old run new statutes -in a new light, 194 as an implicit way in which courts may increase the acceptance and effectiveness of their jurisprudence in conditions of judicial and democratic fragility.
Another aspect of the South African experience highlights the close relationship between deferral and other questions of constitutional temporality: many of the early cases decided by the CCSA involved the interim 1993 Constitution. Interim or transitional constitutional arrangements are also closely related to deferral in constitutional decision-making. While on one level 'interim' arrangements impose time-limits rather than delays on the consequences of particular decisions, in effect they defer the making of a more final constitutional decision. 195 Dynamics of this kind also as much to judicial decision-making, so to democratic constitutional drafting.
In the US, the most recent example of this involves the "25 year" time-limit imposed by Justice O'Connor, in Grutter, 196 on the validity of various race-conscious admission programs, such as those used the University of Michigan Law School. In some ways, this decision was a form of temporary measure of the kind contemplated by international human rights law, which allows a more deferential application of standards of strict scrutiny for some period, in the interests of achieving racial (or gender) justice. 197 But on another, it was implicitly a form of first-order deferral of strict scrutiny, for a period designed to provide educational and governmental institutions with a realistic opportunity to develop alternative ways of recruiting a diverse body of students or employees.
Our aim in highlighting the pervasiveness of deferral as a practice is not to counsel that deferral is always the wisest course for a court. For one thing, whether or not deferral can succeed in shoring up the effectiveness of judicial review in defense of democracy will depend on a range of quite context-specific factors -including the strength of doctrines of precedent, and the relative institutional tenure and security of judges, compared to other actors. It will also depend on both how courts deploy deferral as a strategy, and the way in which court decisions interact with largely exogenous shifts in background economic, political and legal conditions. For another, deferral will also often involve real costs, which must be weighed by courts before deciding to delay the legal or political consequences of their decisions.
The usefulness, or relevance, of different modes of deferral will also depend on quite specific background legal and political conditions in a society. First-order approaches to deferral may be a recurring feature of judicial review across countries and across time -because all courts, at some point, will face questions about legal continuity and the practical implementation of their decisions. Many will also face questions about the democratic legitimacy of their decisions, in the face of reasonable disagreement among citizens and legislators.
Second-order approaches to deferral, however, are far more time and context-dependent. As a tool, they will be most relevant to courts, or judges, at times when their own institutional power or effectiveness is at risk -often because dominant political parties, or temporary political majorities, are strongly opposed to particular court decisions. The longer the history of constitutional review in a country, the greater the institutional capital a court may have two draw on, in resisting these risks. But the risk may also reappear for a court generally, or in a specific case, depending on background political conditions.
What cannot be gainsaid, however, is the broad use of a variety of different modes of judicial deferral practices by constitutional courts worldwide. Deferral may take different forms across the world, but it is a common feature of decision-making in almost all constitutional jurisdictions that have seen the rise of powerful constitutional courts, playing a central role in policing the boundaries of democracies. Deferral, by these courts, has also clearly served second-order as well as first-order functions or purposes.
The insight goes beyond the mechanisms of deferral. Part of the logic of the political question doctrine was to limit the potential areas of direct conflict between the judiciary and the power branches of government. The political question doctrine divided between a categorical prohibition of politics as jurisdictionally beyond the reach of judicial action, and a more pragmatic, prophylactic view that cautioned against excessive judicial engagement but without the hard boundary lines.
In mature, stable democracies, constitutional courts have greater power to assert their right to review while following a "strategy of reassurance" to both the political powers that be and to potential constitutional challengers.
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In such circumstances, reasoned exercises of judicial authority are accepted as an integral part of the governance structure, and increasingly so. However, such courts rarely confront an existential moment where pushing against political power may precipitate a confrontation that the courts cannot win, at least not in the short term. Even without a general prescription of what should be done in any particular circumstance, we do note the prevalence of the way in which many of the most successful pro-democracy courts accreted their authority cautiously -judicially, if one will. Living to fight another day proves to be an attractive option in judging as in all matters of statecraft. 198 See Wojciech Sadurski, "It All Comes Out in the End": Judicial Rhetorics and the Strategy of Reassurance, 7 OXFORD J. LEG. STUD. 258 (1987) (describing a strategy of forcefully asserting reasons that would seemingly lead to the opposite of the actual holding).
